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INTRODUCTION

Consent to care is a fundamental requirement in health and social care. This Policy
outlines our obligations and the procedures we must undertake to ensure that no
care is undertaken without an appropriate form of consent from our young adults.
SES Kite and all of its staff must ensure that all young adults are asked for their
consent whenever care or treatment services are proposed or changed and there
are effective procedures in place to ensure they can give or withhold such consent.

SCOPE

SES Kite understands the term consent in the context of health and social care, and
its duties and obligations to ensure that the care given to its young adults are done
so with their consent, following the requirements of Regulation 11 of the Health and
Social Care Act 2008 (Regulated Activities) Regulations 2014. Where young adults
do not have the mental capacity to give consent, SES Kite will follow the procedures
as laid down within the Mental Capacity Act 2005, in order that any decisions taken
are in their best interests.

SES Kite understands this to be a fundamental human right. Furthermore, it
understands ‘informed consent’ to refer to the need to ensure that the person giving
their consent has a clear appreciation of and understanding of the facts, and
implications and consequences of their actions, as there is a moral and ethical duty
to obtain prior agreement from a person before any care, including regulated
activities, is performed on them or before care is provided.

LEGAL AND REGULATORY FRAMEWORK

The Mental Capacity Act 2005 (MCA)

e Establishes the legal framework for acting and making decisions on behalf of
individuals who may lack capacity;

¢ Provides a two-stage test to assess capacity and sets out five key principles,
including the right to make unwise decisions and the requirement to act in
the person’s best interests where they lack capacity;

¢ Includes provision for lasting power of attorney, advance decisions, and the
role of independent mental capacity advocates (IMCAs);

The Care Act 2014
e Places a duty on local authorities and care providers to promote individual
wellbeing, personal choice, and control over care and support;
e Emphasises the importance of person-centred care planning, which must be
done with the individuals consent or, if lacking capacity, in their best
interests;

The Health and Social Care Act 2008 (regulated Activities) Regulations 2014
e Regulation 11: Need for consent — requires that care and treatment must
only be provided with the consent of the relevant person (or in accordance
with the MCA if they lack capacity);
e CQC monitors compliance with this regulation during inspections;

General Date Protection Regulation (GDPR) and the Data Protection Act 2018
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3.1

3.2

¢ Requires lawful processing of personal and sensitive data, including
obtaining valid consent where appropriate;

e Ensures individuals have the right to access and control information about
them;

Human Rights Act 1998
¢ Article 8: Right to respect for private and family life — includes the right to
make decisions about one’s own body and personal affairs;

NICE Guidelines and CQC Guidance
e The Nation Institute for Health and Care Excellence (NICE) and the Care
Quality Commission (CQC) provide best practice guidance on person-
centred care, consent and capacity assessments;

PROCEDURE AND GUIDANCE

DEFINING CONSENT

For consent to be valid, it must be voluntary and informed, and the person
consenting must have the capacity to make the decision. These terms are
explained below:

Voluntary — the decision to either consent or not to consent to treatment must be
made by the person themselves and must not be influenced by pressure from staff,
friends or family.

Informed — the person must be given all of the information in terms of what the
treatment involves, including the benefits and risks, whether there are reasonable
alternative treatments and what will happen if treatment doesn't go ahead.

Capacity — the person must be capable of giving consent, which means they
understand the information given to them, and they can use it to make an informed
decision.

If a young adult has the capacity to make a voluntary and informed decision to
consent to or refuse the care they receive, their decision must be respected. This is
still the case even if refusing care would be detrimental to their health and
wellbeing.

HOW CONSENT WILL BE OBTAINED

Consent may be given verbally, or in writing, and consent may be withdrawn at any
time. Every young adult will be asked to give their consent to the care they will
receive at the beginning of their placement at one of our homes. They will have
their care plan explained to them which will outline in detail the care to be provided
by SES Kite. The young adult will be requested to give their signature to consent to
the care they receive and furthermore will be provided with updates to their care as
detailed in their care plan and their signature will be requested to consent to
relevant changes in their care.

Young adults should be given adequate information about the proposed care or
treatment which should be supplied in a format and a way that the person can
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understand and should be sought by a person who has sufficient knowledge about
them, about the care and the options for care they are considering so that the
young adult can make an informed decision.

The information provided to the young adult about their care should include
information about the risks, benefits and alternative options as well as information
about how they can withdraw consent if they so wish.

Written consent should be requested and documented except in the case of minor,
day to day decisions which may be subject to verbal consent. Where the young
adult lacks capacity, then consent will be sought from another source, and after
following the requirements of the Mental Capacity Act 2005. If the young adult has
the mental capacity to give consent, and gives consent, but lacks the physical ability
to sign the form, then the circumstances will be recorded on the support plan. SES
Kite also recognises that effective procedures for obtaining consent are an
important part of compliance with the registration requirements of the Care Quality
Commission.

SES Kite will ensure that consent procedures are adapted for those with sensory
impairments, communication differences or cultural and religious needs. This may
include using visual aids, interpreters, or involving cultural representatives where
appropriate.

Consent should always be sought in advance of any Care Quality Commission
inspection where young adults’ notes or records are to be viewed and ‘best
interests’ meetings should be held in the cases of anyone who cannot give their
informed consent about taking part.

INFORMED CONSENT

Young adults (or their representatives) should always be asked for their explicit,
informed consent whenever care or treatment services are being proposed to meet
their needs, which include personal, health (including medication), social,
psychological and spiritual needs. Informed consent is desirable before any care or
treatment decisions are made, it follows that young adults need to be fully informed
about the care they are being asked to consent to. Where this is not possible,
because they lack the mental capacity to decide for themselves, SES Kite
understands the need to comply fully with the ‘Mental Capacity Act 2005’ that states
where a young adult might not have the mental capacity to give informed consent
about any care proposed they should be properly assessed in line with the
requirements of the Act. If from assessment it is clear that the person cannot give
their informed consent on account of their mental capacity, a decision must be
taken in their ‘best interests’ following Mental Capacity Act procedures.

SEEKING CONSENT

SES Kite expects other healthcare professionals or organisations to be responsible
for seeking consent for any care and treatment that they provide and SES Kite will
help to implement such care or treatment only on the basis that the young adults
have given their consent to the proposed treatment or a ‘best interests’ decision has
been taken and recorded. The confidentiality of young adults’ consent decisions
and deliberations should be respected at all times.
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BEST INTERESTS

Young adults’ consent should always be sought in relation to any proposed
participation in social and community activities, either directly from the young adult
or as a ‘best interests’ decision taken in discussion with their relatives and
representatives. Where a young adult is suspected of lacking the capacity to make
an informed decision relating to a consent issue then a ‘best interests’ decision may
have to be made for them, in such cases the full provisions of the Mental Capacity
Act 2005 should be followed, and if they have not been able to give their valid
consent, this should be fully recorded and documented and, where necessary,
deprivation of liberty safeguarding procedures should be implemented.

Young adults should always be given enough time to think about their consent
decisions where requested, except in an emergency when this may not always be
possible. In a life-threatening emergency situation, when receiving consent is not
possible, decisions should be made which are in the best interests of the young
adult and with reference to any advance decision which they may have made. In
emergency situations where a young adult lacks capacity and delay would cause
harm, staff may proceed under the principle of doing what's needed in a crisis,
always acting in the individual’s best interests and documenting the decision
carefully. Staff should consult any available advance decision or emergency care
plan.

Where a young adult is found to lack the capacity to give their consent over one
particular care need, it should never be assumed that this applies to all decisions
and further appropriate attempts should be made to inform them about care options
and to obtain informed consent. A young adult must be assumed to have capacity
unless the contrary is established and should be treated as unable to decide unless
all practical steps have been taken without success to help them decide.

Where it is considered that the care provided might restrict a person’s ability to
exercise choice or their freedom of movement, their written consent is always
obtained or a ‘best interests’ decision fully recorded.

ADVOCACY

To ensure that a decision is in a young adult’s best interests, SES Kite will always
encourage and enable the young adult to have the services of an independent
advocate if needed. If the care and treatment proposed implies a deprivation of that
person’s liability in any way, SES Kite will always invoke established deprivation of
liberty safeguarding procedures.

SES Kite should support, enable or facilitate advocacy for any young adult who
might require it by being undecided about giving consent or by lacking the capacity
to give their informed consent.

WHEN CONSENT CAN BE OVERULED

If a young adult refuses care, which may lead to their death or a severe permanent
injury, their decision can be overruled by the Court of Protection. This is the legal
body that oversees the operation of the Mental Capacity Act (2005). The parents of
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a young adult who has refused treatment may consent for them, but it's generally
thought best to go through the courts in such a situation.

CONSENT FOR INFORMATION SHARING

SES Kite recognises that valid consent. Ust also be obtained before sharing an
individual's person or medical information. This is in accordance with the Data
Protection Act 2018, UK GDPR and relevant CQC expectations. Consent should be
specific, informed and documented and individuals have the right to withdraw
consent at any time.

THE MENTAL CAPACITY ACT 2005

The Mental Capacity Act 2005 is designed to protect and empower individuals who
may lack the mental capacity to make their own decisions about their care and
treatment. It is a law that applies to individuals aged 16 and over.

Examples of people who may lack capacity include those with:

dementia

a severe learning disability

a brain injury

a mental health condition

a stroke

unconsciousness caused by an anaesthetic or sudden accident.

However, just because a person has one of these conditions does not necessarily
mean they lack the capacity to make a specific decision. Someone can lack
capacity to make some decisions e.g. to decide on complex financial issues, but still
have the capacity to make other decisions such as making decisions on what items
to buy at the local shop.

The Mental Capacity Act says:

e Everyone has the right to make their own decisions. Health and care
professionals should always assume an individual has the capacity to make a
decision themselves, unless it is proved otherwise through a capacity
assessment.

¢ Individuals must be given help to make a decision themselves. This might
include, for example, providing the person with information in a format that is
easier for them to understand.

e Just because someone makes what those caring for them consider to be an
"unwise" decision, they should not be treated as lacking the capacity to make
that decision. Everyone has the right to make their own life choices, where they
have the capacity to do so.

e Where someone is judged not to have the capacity to make a specific decision,
following a capacity assessment, that decision can be taken for them, but it must
be in their best interests.
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e Treatment and care provided to someone who lacks capacity should be the least
restrictive of their basic rights and freedoms possible, while still providing the
required treatment and care.

The MCA also allows people to express their preferences for care and treatment in
case they lack capacity to make these decisions. It also allows them to appoint a
trusted person to make a decision on their behalf should they lack capacity in the
future. People should also be provided with an independent advocate who will
support them to make decisions in certain situations, such as serious treatment or
where the individual might have significant restrictions placed on their freedom and
rights in their best interests.

HOW MENTAL CAPACITY IS DETERMINED

The Mental Capacity Act sets out a two-stage test of capacity.

1. Does the individual concerned have an impairment of, or a disturbance in the
functioning of their mind?

2. Does the impairment or disturbance mean the individual is unable to make a
specific decision when they need to? Individuals can lack capacity to make
some decisions but have capacity to make others, so it is vital to consider
whether the individual lacks capacity to make the specific decision.

Also, capacity can fluctuate with time and an individual may lack capacity at one
point in time but may be able to make the same decision at a later point in time.
Where appropriate, individuals should be allowed the time to make a decision
themselves. In relation to the second question, the Mental Capacity Act says a
person is unable to make a decision if they cannot:

e understand the information relevant to the decision
e retain that information
e use or weigh up that information as part of the process of making the decision

If they aren't able to do any of the above three things or communicate their decision,
such as by talking, using sign language, or through any other means, the Mental
Capacity Act says they will be treated as unable to make the specific decision in
question.

The people who decide whether or not a person has the capacity to make a
particular decision are referred to as ‘Assessors’ (this is not a formal legal title).
Assessors can be anyone e.g. family members, a care worker, a care service
manager, a nurse, a doctor or a social worker. It is the responsibility of everyone
who makes decisions on behalf of others to recognise their role and responsibilities
under the Mental Capacity Act 2005 codes of practice.

In the context of the SES Kite’s services, staff must only make a decision about
mental capacity where necessary and appropriate. This should be someone who
knows them well and in consultation with other involved parties.
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Where possible it should be a manager who makes the assessment of capacity.
Where this is not possible a member of staff can do so with a manager’s express
permission and in accordance with the Mental Capacity Act 2005 codes of practice.

SES Kite will ensure copies of the Mental Capacity Act 2005 codes of practice are
available to all staff.

MENTAL CAPACITY AND SUPPORTING DECISION-MAKING

Before deciding an individual lacks capacity to make a particular decision,
appropriate steps must be taken to enable them to make the decision themselves.
For example:

e Does the individual have all the relevant information they need?

e Have they been given information on any alternatives?

e Could information be explained or presented in a way that is easier to
understand (for example, by using simple language or visual aids)?

¢ Have different methods of communication been explored, such as non-verbal
communication?

e Could anyone else help with communication, such as a family member, carer, or
advocate?

e Are there particular times of day when the individual's understanding is better?

¢ Are there particular locations where the individual may feel more at ease?

e Could the decision be delayed until a time when the individual might be better
able to make the decision?

ADVANCE DECISIONS AND ATTORNEYS

Individuals may legally make and Advance Decision to refuse specific in future or
appoint a Lasting Power of Attorney (LPA) for health and welfare decisions. These
must be respected and checked before making best interest decisions. SES Kite
staff will follow MCA Code of Practice guidance when dealing with such
arrangements.

DEPRIVATION OF LIBERTY

Although an unlikely circumstance in relation to the care services provided by SES
Kite, it is important to understand that in certain cases the restrictions placed upon
an individual who lacks capacity to consent to the arrangements of their care may
amount to ‘deprivation of liberty’. This must be judged on a case-by-case basis.

Where it appears a deprivation of liberty might occur, the provider of care has to
apply to their local authority, who will then arrange an assessment of the individual's
care and treatment to decide if the deprivation of liberty is in the best interests of the
individual concerned. If it is, the local authority will grant a legal authorisation. If it
is not, the care and treatment package must be changed, otherwise an unlawful
deprivation of liberty will occur. This system is known as the Deprivation of Liberty
Safeguards.

If the individual is resident in their own home a deprivation of Liberty would have to
be organised by the local authority and authorised via the Court of Protection. This
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is sometimes referred to as a ‘Court of Protection Deprivation of Liberty’ (COP
DOL).

Note: The deprivation of Liberty Safeguards (DoLS) will be replaced by the
liberty Protection Safeguards (LPS), which will extend to 16—17-year-olds and
include a broader range of settings. SES Kite will update this policy to align
with the statutory implementation date once confirmed by the Department of
Health and Social Care.

MANAGEMENT DUTIES

Managers and supervisors at SES Kite have a duty to:

e Regularly audit the use of this policy and the effectiveness of procedures to
obtain consent.

¢ Monitor complaints relating to consent issues, acting as required and fully
investigating complaints.

¢ Ensure that young adults, their relatives and representatives, have adequate
processes in place to be able to register queries or complaints about consent
issues and to have their thoughts listened to and acted upon.

STAFF DUTIES

Staff at SES Kite have a duty to:

Always act in full compliance with the Mental Capacity Act 2005

¢ Understand the importance of obtaining consent and acquaint themselves with
the procedures for obtaining consent operated at SES Kite.

e Comply fully with organisational policies on confidentiality and data protection.

e Attend appropriate training.

¢ Only staff who have accessed training in the Mental Capacity Act 2005 and have
shown that they are competent should take part in ‘best interests’ decision
making in relation to the young adults who cannot give their informed consent.

TRAINING

The following applies to all SES Kite employees:

¢ Induction will include guidance on the obtaining of consent.

o All staff will be trained in the requirements of the Mental Capacity Act 2005 and
with the associated Deprivation of Liberty Safeguards (DOLS).
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