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INTRODUCTION

SES Kite adheres to the principles and requirements of the Mental Capacity Act
2005 (MCA) in providing care and support to young adults. The MCA is designed to
protect and empower people who may lack the mental capacity to make decisions
for themselves. This policy ensures that decisions are made in the best interests of
individuals who lack capacity, while respecting their rights and dignity.

This policy supports compliance with Regulation 11 of the Health and Social Care
Act 2008 (Regulated Activities Regulations 2014 — Need for Consent, which
Requires that care and treatment are provided only with the consent of the relevant
person, unless they lack capacity and the decision is made in their best interests in
accordance with the Mental Capacity Act 2005.

The Mental Capacity Act is underpinned by the principles of the Human Rights Act
1998, particularly Article 8 — the right to respect the private and family life. All
actions taken under this policy seek to protect and promote these rights.

The purpose of this policy is to:

o Ensure that decisions made on behalf of young adults who lack capacity are
made in their best interests.

« Protect young adults from unlawful deprivation of liberty.

e Promote awareness of the Mental Capacity Act among staff.

e Provide clear guidance on assessing capacity.

SCOPE

The scope of this Mental Capacity Act (MCA) policy at SES Kite applies to all young
adults who may lack the mental capacity to make decisions for themselves, whether
temporarily or permanently, due to conditions such as learning disabilities, mental
health conditions, or other medical or psychological impairments. It covers all staff
and professionals involved in the care and support of young adults, and applies to
all aspects of the care provision, including personal care, medical treatment
decisions, social care, financial management, legal matters, and major life
decisions.

The policy ensures that staff are equipped to assess capacity, make decisions in
the best interests of young adults who lack capacity, and act in a way that is least
restrictive and promotes dignity and autonomy. It also includes the use of Lasting
Power of Attorney (LPA), Independent Mental Capacity Advocates (IMCA), and the
process for applying for Deprivation of Liberty Safeguards (DoLS) when necessary.

This policy is intended to uphold the rights of young adults while ensuring
compliance with the requirements of the Mental Capacity Act 2005 and its guiding
principles, and applies to all decision-making processes within the setting, both for
individual young adults and in situations where the person’s capacity may be in
question.
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DEFINITIONS

« Mental Capacity: A person has mental capacity if they can make a decision for
themselves. To have capacity, an individual must understand the information
relevant to the decision, retain it, weigh it up, and communicate their decision.

e Mental Capacity Act 2005 (MCA): A UK law that protects individuals who lack
the capacity to make decisions for themselves. The Act provides a framework for
assessing capacity and making decisions in the person’s best interests.

o Best Interests: A decision made for a person who lacks capacity must be made
in their best interests, taking into account all relevant factors, including their
wishes, feelings, and past and present beliefs and values.

« Lasting Power of Attorney (LPA): A legal document where an individual
appoints someone to make decisions on their behalf if they lose capacity.

GUIDING PRINCIPLES OF THE MCA

Mental capacity, as defined by the Mental Capacity Act 2005 (MCA) in the UK,
refers to an individual's ability to make decisions about their own life and personal
affairs at a given time. The Act stipulates that a person is deemed to lack capacity if
they are unable to make a decision for themselves due to an impairment of, or
disturbance in, the functioning of the mind or brain. This impairment can arise from
various conditions, such as dementia, a learning disability, a mental health
condition, or the effects of alcohol or drugs.

The Mental Capacity Act is based on five key principles, which must guide all

actions and decisions made within the care setting:

1. Presumption of Capacity: Every adult has the right to make their own
decisions and must be assumed to have capacity unless proven otherwise.
Capacity should not be assumed based on age, appearance, or disability.

2. Support to Make Decisions: Individuals should be supported to make
decisions as far as possible. This includes providing information in a way that is
understandable and allowing time and assistance for decision-making.

3. Right to Make Unwise Decisions: A person who lacks capacity may make
decisions that seem unwise or irrational to others. The fact that someone makes
a decision that others might view as unwise does not mean they lack capacity.

4. Best Interests: Any decision made on behalf of a person who lacks capacity
must be made in their best interests. This includes considering the person’s past
and present wishes, feelings, beliefs, and values.

5. Least Restrictive Option: Any action or decision made must be the least
restrictive option to the person’s rights and freedoms. This means that where
possible, people should be supported in a way that limits restrictions on their
freedom.

The MCA further provides a framework for making decisions in the best interests of
individuals who lack capacity, ensuring that their rights are protected and that they
are supported to participate in decision-making to the greatest extent possible.
Overall, the definition of mental capacity within the context of the MCA highlights
the importance of autonomy, respect, and the need for individualised assessment in
supporting vulnerable individuals in making decisions about their care and
treatment.
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5.1

PROCEDURE AND GUIDANCE

ASSESSING MENTAL CAPACITY

o« When to Assess: Capacity should be assessed when a decision needs to be
made. This may include decisions about daily living, medical treatment,
finances, or major life changes. If there is doubt about a person’s ability to make
a specific decision, an assessment of their capacity should be conducted.

« Examples of decisions requiring capacity assessments include:
. Consenting to medication or medical treatment.

Managing money or benefits.

Choosing where to live or with whom.

Agreeing to relationships or sexual activity.

Participating in activities or community access.

akRrwh =

Staff must ensure that communication is tailored to the individual’s needs, for
example, by using visual aids, simple language, or involving professionals such as
Speech and Language Therapists (SALT) to support decision making.

« Assessment Process:

1. The assessment of capacity is decision-specific. The individual may have
capacity for some decisions but not for others.

2. A formal assessment should be conducted by a professional who
understands the MCA'’s requirements.

3. Staff should support individuals in making decisions as far as possible and
ensure that information is presented in a way that is understandable to the
person.

« The MCA sets out a 2-stage test of capacity:

1. Does the person have an impairment of their mind or brain, whether as a
result of an illness, or external factors such as alcohol or drug use?

2. Does the impairment mean the person is unable to make a specific decision
when they need to? People can lack capacity to make some decisions, but
have capacity to make others. Mental capacity can also fluctuate with time —
someone may lack capacity at one point in time, but may be able to make
the same decision at a later point in time.

o Capacity Test: The MCA says that a person is unable to make their own

decision if they cannot do one or more of the following four things:

1. Understand information given to them

2. Retain that information long enough to be able to make the decision

3. Weigh up the information available to make the decision

4. Communicate their decision — this could be by talking, using sign language
or even simple muscle movements such as blinking an eye or squeezing a
hand.

If an individual fails to meet any part of the test, they are considered to lack capacity
for that decision.
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5.2

WHO CAN ASSESS MENTAL CAPACITY

In the UK, a Mental Capacity Assessment can be carried out by a variety of
professionals, depending on the circumstances and the nature of the decision being
made. The key requirement is that the person carrying out the assessment must
have an understanding of the Mental Capacity Act 2005 (MCA) and its principles,
and they must be familiar with the specific decision in question. Here is a
breakdown of who can carry out a mental capacity assessment:

1. Healthcare Professionals (Doctors, Nurses, and Allied Health

Professionals)

o Doctors (e.g. GPs, specialists, consultants) and nurses are often involved in
assessing a person's capacity to make medical or healthcare-related decisions.
For example, a doctor may assess whether a person has the mental capacity to
consent to or refuse medical treatment or surgery.

e Nurses, especially those with experience in caring for individuals with cognitive
impairments (e.g., dementia or brain injury), can also assess capacity,
particularly in relation to personal care decisions.

o Other healthcare professionals (e.g. psychologists, psychiatrists, occupational
therapists and physiotherapists) may also assess capacity, particularly when the
decision concerns their area of expertise (e.g. physical or mental health-related
decisions).

2. Social Workers

« Social workers play a significant role in capacity assessments in the context of
social care decisions. They may assess capacity for decisions related to care
plans, support arrangements, and whether a person can make decisions about
where they live or the services they require.

« Social workers are trained in assessing both the capacity of an individual and
their best interests, and they often collaborate with other professionals in multi-
disciplinary assessments.

w

. Registered Service Manager and Senior Staff

o The Registered Service Manager and senior care staff may carry out capacity
assessments, particularly for day-to-day care-related decisions or routine
matters like consent for activities, managing finances (where appropriate), or
decisions regarding daily living activities.

« However, these assessments must be conducted within the context of the

MCA'’s framework, and senior care staff are generally required to seek advice

from medical professionals when complex capacity issues arise.

4. Independent Mental Capacity Advocates (IMCAs)

o IMCAs do not directly carry out mental capacity assessments but can play an
important role in supporting individuals who lack capacity. An IMCA can be
appointed to represent the person's best interests and ensure that the process
of assessing capacity and making decisions is being done fairly. IMCAs are
especially important when a person has no family or friends to consult, and they
ensure that the MCA is applied properly.

5. Legal Professionals (e.g., Solicitors)
In some cases, particularly where there may be disputes or complex legal
matters (e.g. relating to Lasting Power of Attorney, contested wills, or decisions
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affecting someone's liberty), legal professionals may be involved in capacity
assessments. However, they are typically not the primary assessors of capacity
for everyday decisions and may instead act as advisors or facilitate proceedings
in legal settings (e.g. Court of Protection).

6. Other Professionals

o Other professionals involved in the care of a person who may lack mental
capacity (such as physiotherapists, dietitians, or speech and language
therapists) may also assess a person’s capacity to make decisions related to
their particular area of expertise, though they generally work collaboratively with
healthcare and social care teams.

BEST INTERESTS DECISION-MAKING

When a person is found to lack capacity to make a decision, the decision must be

made in their best interests. The following steps should be taken:

1. Consultation: Involve anyone who has an interest in the individual's welfare.
This may include family members, carers, and health professionals. Consider
the person’s past and present wishes, feelings, values, and beliefs.

2. Consider Alternatives: Explore all options and select the least restrictive
alternative for the person.

3. Documenting the Process: All decisions made on behalf of individuals who
lack capacity should be fully documented, including the reasons for the decision
and the consultation process.

LASTING POWER OF ATTORNEY (LPA)

If a young adult has appointed an attorney under an LPA, their attorney may make
decisions on behalf of the young adult in the event that they lose capacity. The
following steps should be followed:

1. Verify the LPA: Ensure that the LPA is registered with the Office of the Public
Guardian and covers the decision in question (health and welfare or property
and financial affairs).

2. Consult the Attorney: If an LPA exists, the attorney must be consulted about
decisions that need to be made.

3. Acting Within Powers: Ensure that the attorney is acting within the scope of
their authority and in the best interests of the young adult.

DEPRIVATION OF LIBERTY SAFEGUARDS (DOLS)

The Deprivation of Liberty Safeguards (DoLS) are part of the MCA and apply to

individuals who lack capacity to consent to their care arrangements and are under

continuous supervision and control, which may amount to a deprivation of liberty. If

this is the case, the following actions should be taken:

1. Assessing DoLS Criteria: The care home must apply for an authorisation for a
deprivation of liberty if the criteria are met.

2. Best Interests: Any restriction on a person’s liberty must be in their best
interests and the least restrictive option.

3. Regular Reviews: Deprivation of liberty authorisations must be reviewed
regularly to ensure that they remain necessary and proportionate.
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Note: The Deprivation of Liberty Safeguards (DoLS) are due to be replaced by
the Liberty Protection Safeguards (LPS). While the implementation has been
delayed, SES Kite is actively monitoring the developments and will revise this
policy and associated procedures when new statutory guidance is
introduced.

TRAINING AND STAFF RESPONSIBILITIES

« Staff Training: All staff must receive training on the Mental Capacity Act,
including the five principles, how to assess capacity, how to make best interest
decisions, and how to identify and manage deprivation of liberty situations.

e Ongoing Support: Staff will receive initial MCA training as part of induction,
followed by refresher training at least annually. Competency is understanding
and applying the MCA will be assessed through supervision, reflective practice,
and audits of capacity assessments and best interest decisions. Staff will have
access to ongoing support and supervision regarding mental capacity issues
when required, and be encouraged to raise concerns or seek guidance where
necessary.

« Record Keeping: All decisions made under the MCA should be carefully
documented, including capacity assessments, best interest decisions, and the
involvement of attorneys, advocates, or family members.

ROLE OF INDEPENDENT MENTAL CAPACITY ADVOCATE (IMCA)

Where a young adult lacks capacity and has no family or friends to consult, an
Independent Mental Capacity Advocate (IMCA) may be appointed to represent the
person’s best interests. The care home must ensure that an IMCA is involved where
necessary, such as for decisions regarding serious medical treatment or long-term
care placements.

MONITORING AND REVIEW

The implementation of this policy will be regularly monitored, and the policy itself

will be reviewed annually or sooner if required, in response to legislative changes,

practice developments, or incidents of concern.

o Regular audits will be conducted to ensure that the MCA is being followed
correctly and that all decisions are documented appropriately.

« Staff will be encouraged to provide feedback on how the policy is working in
practice, including challenges or areas for improvement.

« Regular reflective professional development meetings with staff to discuss MCA
related decisions.

o Observational audits of care delivery and decision making.

« Case reviews where best interest decisions are reviewed by the senior
leadership team.

e Young adult meetings and keywork sessions where individuals are encouraged
to express choices and preferences.

RECORD KEEPING

Effective record keeping is essential in the context of Mental Capacity to ensure
compliance with legal and regulatory requirements, as well as to uphold the rights
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and wellbeing of residents. All documentation related to assessments of mental
capacity, best interest’s decisions, and DoLS applications must be accurate, timely,
and securely stored to maintain confidentiality.

Records should include detailed notes of capacity assessments conducted,
including the rationale for decisions made, input from relevant parties, and any
consultations with healthcare professionals or family members. Additionally, any
changes in a resident's condition or circumstances that may impact their capacity
must be documented promptly. This comprehensive record-keeping approach not
only facilitates transparent decision-making but also supports continuous monitoring
and review of care practices, ensuring that each resident’s care plan reflects their
current needs and rights. All staff involved in the care planning process must be
trained in the importance of meticulous record keeping, and audits will be
conducted regularly to ensure adherence to this policy, thereby fostering
accountability and enhancing the quality of care provided within the residential
setting.

REFERENCES AND RELATED DOCUMENTS

Mental Capacity Act 2005

Code of Practice: Mental Capacity Act 2005

Deprivation of Liberty Safeguards (DoLS) Code of Practice
Lasting Power of Attorney (LPA) guidance

Care Quality Commission (CQC) guidance on MCA

CQC Key Lines of Enquiry (KLOE) Mapping:
Safe — Prevents unlawful restrictions, support DoLS.

Effective — Promotes legal consent, best interest decisions and
professional assessments

Caring — Upholds dignity, voice and autonomy for people who
lack capacity.

Responsive — Ensures person-centred, appropriate decision making
and care planning.

Well-led — Embeds legal compliance through policy, training audit
and review.
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